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PENNSYLVANIA 


LAW  JOURNAL. 


Quinton  to  the  use,  &c. 
vs. 

Rail  Road  Company. 

Opinion  of  the  District  Court  of  the  City  and  County  of  Philadelphia, 
delivered  by  Judge  Jones. 

Corporations  are  liable  to  execution  in  the  nature  of  Foreign  Attachment,  under  the  22d, 
32d,  <$-  35th  Sections  of  Act  of  June  16th  1836*relating  to  Executions. 

This  is  a  motion  to  quash  an  attachment  issued  in  pursuance  of  the 
22d,  32d  and  35lh  sections  of  the  act,  14th  June,  1836,  relating  to 
executions  upon  the  ground  that  corporations  are  not  liable  to  such 
process. 

The  22d  section  of  this  act  provides  that  the  stock  owned  by  any 
defendant,  &c.,  also  deposites  of  money  &c.  belonging  to  him,  shall 
be  liable  to  execution, ’like  other  goods,  and  chattels,  &c.  The  32d 
and  35th  sections  direct  the  mode  of  proceeding  to  levy  an  execu¬ 
tion  upon  stock,  debts  and  deposites  of  money  belonging  or  due  to 
a  defendant.  They  authorize  in  effect  process  of  attachment,  di¬ 
rect  the  manner  of  its  service,  and  declare  its  effect.  The  case 
therefore  appears  to  be  within  the  letter  of  these  sections,  and  if 
they  stood  by  themselves,  I  suppose  it  would  not  be  denied  that  the 
case  is  also  within  their  spirit  and  effect.  But  it  is  contended  that 
the  72d  and  the  three  following  sections  are  inconsistent  with  this 
conclusion ;  and  that  they  do,  in  effect,  if  not  in  terms,  deny  this 
process  against  corporations. 

The  72d  section  declares  that  “  all  executions  which  shall  be  is¬ 
sued  against  any  corporation,  (except  a  public  corporate  body,  &c.,) 
shall  command  the  sheriff  to  levy  the  sum  recovered,  &c.,  of  the 
goods  and  chattels,  lands  and  tenements  of  such  corporation,”  &c. 
Upon  the  language  of  this  section  it  is  contended  that  no  other  form 
of  execution  than  that  prescribed  therein  is  allowable  against  a  cor¬ 
poration,  and  consequently  that  the  process  of  attachment  issued  in 
this  case  is  unauthorized  and  void.  But  this  section  evidently  refers 
to  writs  of  fieri  facias.  Its  meaning  is  “  all  executions”  to  levy  the 
sum  recovered,  that  is  to  say,  all  writs  of  “fieri  facias”  which  shall 
be  issued  from  any  court  against  any  corporation,  &c.,  shall  com¬ 
mand  the  sheriff  to  levy  the  sum  recovered  of  the  goods,”  &c.,  and 
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the  Legislature  then  proceed  to  prescribe  the  manner  in  which  such 
writs  shall  be  executed.  The  chief  object  of  this  section  is  not  to 
authorize  the  issuing  of  such  writs  against  a  corporation — the  law 
had  already  provided  them— but  to  prescribe  a  course  of  proceeding 
in  the  execution  of  such  writs,  in  some  respects  different  from  that 
which  the  law  directs  in  respect  to  other  defendants.  In  the  first 
place  it  is  required  by  this  section  that  the  officer  shall  make  a 
demand  of  the  amount  of  the  execution  at  the  hanking  house  or  other 
'principal  office  of  the  corporation  during  the  usual  office  hours,  before 
he  shall  levy  a  writ  upon  any  of  the  effects  of  the  corporation.  The 
third  article  or  paragraph  of  this  section  applies  exclusively  to  bank¬ 
ing  corporations.  It  authorizes  the  officer,  if  the  execution  be  not 
paid  on  demand,  and  if  he  cannot  find  other  sufficient  personal  pro¬ 
perty, to  take  so  much  of  any  current  coin  which  he  may  find  as  shall 
he  sufficient  to  satisfy  the  debt.  These  are  peculiarities  introduced 
by  the  act,  and  are  either  inapplicable  to  the  cases  of  other  defend¬ 
ants,  or  not  necessary  to  be  observed.  Indeed  the  sheriff  cannot, 
by  the  common  law,  seize  upon  execution  any  thing  that  cannot  be 
sdld,  (Ha  rd.  53,  Barnes  214,)  and  current  coin,  being  the  medium 
of  all  sales,  is  not  itself  properly  the  subject  of  sale,  and  consequently 
is  not  liable  to  be  seized  upon  a  writ  of  fieri  facias- 

Besides,  it  may  be  observed  that  the  strictly  literal  construction 
contended  for  would  deny  to  plaintiffs  the  process  of  Levari  facias 
upon  judgments  obtained  on  mortgages  and  mechanics’  liens. 

There  are  other  cases  also  where  the  recovery  is  not  of  a  sum  of 
money  but  something  specific,  and  in  such  cases  it  cannot,  with  any 
propriety,  be  contended  that  the  party  may  not  have,  notwithstand¬ 
ing  this  section,  that  form  of  execution  which  the  law  has  appropri¬ 
ated  to  the  judgment.  Even  a  writ  o f  venditioni  exponas  after  a  fi. 
fa.  would,  according  to  the  argument  now  under  consideration,  be' 
irregular  and  void,  because  the  act  expressly  declares  that  all  exe¬ 
cutions  against  corporations  shall  command  the  officer  to  levy  the 
sum  recovered  of  the  goods  and  chattels,  lands  and  tenements  of 
such  corporation.  But  this  is  inconsistent  with  the  fourth  paragraph 
of  the  section  under  consideration,  which  expressly  directs  that  the 
proceedings  for  the  sale  of  the  real  estate  of  a  defendant  corpora¬ 
tion  shall  be  the  same  as  are  provided  in  other  cases  for  the  sale  of 
land  upon  execution. 

The  argument  under  consideration  assumes  that  process  of  attach¬ 
ment  is  an  execution,  and  therefore  is  prohibited  by  the  72d  section. 
It  is  not  however  an  execution  in  the  technical  sense,  although  it  is 
given  for  the  purpose  of  compelling  satisfaction  of  a  judgment.  It 
is  process  which,  if  it  be  not  abortive,  must  be  followed  by  an  execu¬ 
tion,  and  may  therefore  be  considered  as  parcel  of  the  execution,  so 
far  at  least  as  to  prevent  other  process  from  being  executed  at  the 
same  time;  but  its  appropriate  effect  is  to  bind  or  stay  in  the  hands 
of  a  debtor  of  the  defendant,  a  sum  of  money  wffiich  may  be  due  to 
the  latter,  until  such  debtor  can  have  a  day  in  court  to  dispute  the 
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claim  alleged  against  him,  if  he  have  cause  to  do  so.  If  the  debtor, 
who  is  made  a  garnishee,  admit  the  alleged  debt,  or  if  it  be  proved 
against  him,  the  law  provides  that  the  plaintiff  may  have  an  execu¬ 
tion  against  the  original  defendant  to  be  levied  of  the  eflects  in  the 
hands  of  the  garnishee.  At  the  same  time  he  may  have  an  execu¬ 
tion  against  the  garnishee,  to  be  executed  if  he  shall  neglect  or  re¬ 
fuse,  upon  the  lawful  demand  of  the  proper  officers  to  pay  the  debt 
attached  if  the  same  be  due  and  payable.  (Act,  1G  June,  183G, 
§37-11.,  and  Act  13  June,  1836,  §59,  §G0.)  This  execution  against 
the  garnishee  is  subsidiary  process  to  the  execution  issued  against 
the  defendant  in  the  original  judgment.  It  cannot  be  executed  if  the 
garnishee  pays  to  the  officer  making  demand  upon  the  execution  is¬ 
sued  against  the  original  defendant,  the  sum  admitted  or  found  to  be 
due  and  payable  from  him  to  the  original  defenda  t;  and  when  it  is 
so  paid,  it  is  levied  upon  the  execution  issued  on  the  original  judg¬ 
ment  and  not  upon  the  process  of  attachment,  by  force  of  which  the 
debt,  during  the  interval  occupied  by  the  proceeding,  has  been  at¬ 
tached  or  bound  in  the  hands  of  the  debtor. 

This  proceeding  is  very  similar  to  that  which  was  provided  by  an 
act  passed  the  14th  April,  1820,  entitled  an  act  to  facilitate  the  re¬ 
covery  of  debts  due  by  incorporated  companies.  (Pamp.  L.  L.  439, 
440.)  That  act  gives  process  for  the  discovery  of  the  effects  of  a 
corporation,  and  this  portion  of  it,  has  been  supplied  and  extended  to 
all  defendants  in  judgments  for  the  recovery  of  money,  by  the  ninth 
and  following  sections  of  the  act  of  the  16  June,  1836.  The  act  of  the 
14  April,  1828,  also  gives  the  court  in  which  the  judgment  has  been 
obtained,  power  to  make  an  order  for  the  benefit  of  the  plaintiff  in 
the  judgment  in  the  nature  of  an  order  of  sequestration,  which  being 
served,  &c.,  on  the  person  in  whose  possession  the  effects  of  the  cor¬ 
poration  are  alleged  to  be,  shall  have  the  same  force  and  effect  as  if 
he  had  been  summoned  as  garnishee  in  a  foreign  attachment,  and  the 
like  proceedings  may  be  had  against  him  afterwards  as  may  be  had 
against  garnishees  after  judgment  rendered  against  the  defendant  in 
a  foreign  attachment.  These  provisions  are  supplied  by  the  22d, 
32d,  and  six  following  sections  of  the  act  of  the  16  June,  1836.  The 
only  difference  necessary  to  be  noticed  at  present,  is  that  the  act  of 
1S36  gives  to  the  plaintiff  in  the  judgment,  process  of  attachment 
instead  of  an  order  in  the  nature  of  a  sequestration,  although  the  act 
of  1836,  by  other  provisions,  authorizes  the  courts,  under  certain  cir¬ 
cumstances,  to  award  a  writ  of  sequestration  when  the  object  is  to 
provide  a  remedy  for  the  common  benefit  of  all  the  creditors. 

Another  objection  urged  against  the  use  of  this  process  against  cor¬ 
porations  is  founded  on  the  73d,  74th  and  75th  sections  of  the  act. 
It  is  contended  that  in  all  cases  when  a  corporation  has  not  sufficient 
goods  or  chattels,  lands  or  tenements,  liable  to  seizure  under  the  72d 
section,  the  law  intends  to  compel  the  plaintiff  to  proceed  by  way  of 
sequestration  against  the  entire  residue  of  the  effects  of  the  corpora¬ 
tion  for  the  common  benefit  of  all  the  creditors,  as  well  those  who 
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have  not  obtained  judgments,  and  theose  even  whose  demands  are  not 
yet  due  and  payable,  as  for  himself.  It  seems  to  me  that  neither  the 
words  nor  the  spirit  of  the  act  requires  this  construction.  The  in¬ 
tention  of  the  Legislature  was,  by  this  act,  to  give  to  plaintiffs  addL 
tional  means  of  enforcing  judgments  against  their  debtors,  not  to 
take  away  any  remedies  which  had  already  been  provided.  We 
have  just  seen  that  the  act  of  the  16th  April,  1828,  gives  to  the  plain¬ 
tiff  in  a  judgment  against  a  corporation  a  sequestration,  for  his  indi¬ 
vidual  henefit,  of  effects  in  the  hands  of  a  third  person.  This  pro¬ 
vision  is  supplied  by  the  32d  section  of  the  act  of  1836,  which  gives 
the  process  of  attachment.  The  other  provisions  of  the  act,  16th 
April,  1828,  relating  to  the  discovery  of  the  effects  of  the  corporation 
are  not  only  preserved,  but  the  operation  of  them  enlarged  by  the 
act  of  16th  June,  1836.  (Sections  9  to  18.)  Such  then  being  the 
general  intent  of  the  act,  we  may  see  a  reason  why  the  22d  section 
of  the  act  should,  in  its  terms,  be  equally  applicable  to  all  defend¬ 
ants. 

W  aiving,  however,  these  general  considerations,  it  may  be  ob¬ 
served  that  the  principal  object  of  the  73d  section  is  to  confer  upon 
the  courts  under  certain  circumstances,  a  new  power  or  jurisdiction, 
and  upon  plaintiffs  in  executions  the  option  or  privilege  of  applying 
to  the  court  by  bill,  or  petition  to  exercise  that  power  for  the  com¬ 
mon  benefit  of  the  creditors  of  the  defendant  corporation.  The  section 
is  thus  expressed  :  “  In  every  case  in  which  judgment  shall  have  been 
obtained  against  such  corporation,  except  as  aforesaid,  and  an  execu¬ 
tion  issued  thereon,  shall  have  been  returned,  unsatisfied,  in  part  or 
in  the  whole,  it  shall  be  lawful  for  the  court  in  which  such  judgment 
shall  have  been  obtained,  upon  the  bill  or  petition  of  the  plaintiff'  in 
such  judgment,  to  award  a  writ  to  sequester  the  goods,  chattels,  and 
credits,  rents,  issues,  and  profits,  tolls,  and  receipts,  from  any 
road,  canal,  bridge,  or  other  work,  property,  or  estate  of  such  cor¬ 
poration.  ” 

There  are  no  words  in  this  section  which  make  it  imperative  upon 
the  plaintiff  in  an  execution  returned  unsatisfied  to  present  his  bill  or 
petition  fora  writ  of  sequestration ;  nor  any  words  which  take  from 
him  the  right  to  have  alias  or  pluries  process  of  execution,  (the  first 
process  being  returned  unsatisfied,)  to  levy  the  residue  of  the  sum 
recovered,  if  he  can  afterwards  find  effects  upon  which  it  can  be  laid. 
Nor  do  the  words  of  this  section  expressly  debar  the  plaintiff  from 
having  any  other  process  appropriate  to  compel  the  satisfaction  of 
his  judgment. 

A  writ  of  fieri  facias  where  the  defendant  has  goods,  chattels  or 
lands  which  can  be  seized  by  such  a  writ,  is  the  most  convenient 
process  a  plaintiff  can  have  ;  but  if  the  plaintiff  does  not  know  of  any 
goods,  chattels  or  lands  belonging  to  the  defendant  corporation,  there 
are  no  words  in  this  act  which  debar  him  from  issuing  process  of 
attachment  in  the  first  instance  in  order  to  bind  a  debt  supposed  to 
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be  due  to  the  corporation  by  a  third  person,  and  ultimately  to  levy 
it  (if  it  should  be  found  to  exist,)  upon  a  writ  of  fi.  fa.  after  the  pro¬ 
ceeding  against  the  supposed  debtor  of  the  defendant  is  ended.  Or 
the  plaintiff  may  waive  the  attachment  altogether,  and  upon  the  re¬ 
turn  of  a  fi.  fa.  unsatisfied,  he  may  petition  the  court  for  a  writ  of 
sequestration  against  the  entire  personal  effects  of  the  corporation, 
and  all  sums  accruing  or  growing  due,  either  as  rents,  issues,  tolls  or 
other  profits.  If  the  plaintiff  adopts  this  method  however,  the  act 
declares  that  it  shall  enure  to  the  common  benefit  of  all  the  cred¬ 
itors  of  the  defendant  corporation,  and  that  the  net  proceeds  of  the 
effects  sequestered  shall  be  distributed  according  to  the  rules  es¬ 
tablished  in  cases  of  insolvency.  The  statutes  of  New  York  con¬ 
tain  a  similar  provision;  but  the  power  to  sequester  after  an  unsuc¬ 
cessful  attempt  to  compel  satisfaction  by  process  of  execution,  is 
vested  in  the  court  of  chancery.  The  sequestration,  Mr.  Justice 
Rogers  observes  in  8  Watts,  316,  is  equivalent  to  a  statutory  assign¬ 
ment.  Indeed  the  chief  design  of  these  sections  is  to  attain,  as  fully 
as  may  be,  the  result  which  in  the  case  of  individual  debtors  is  com¬ 
monly  obtained  by  a  writ  of  capias  ad.  sat.  viz:  the  actual  assign¬ 
ment  of  all  the  debtor’s  property  for  the  common  benefit  of  all  his 
creditors.  No  corporation  that  is  not  hopelessly  insolvent,  and 
whose  franchises  are  worth  possessing,  would  allow  a  proceeding  of 
this  kind  to  be  commenced  against  them.  And  this  leads  to  the  ob¬ 
servation  that  the  operation  of  these  sections  is,  in  this  respect,  similar 
to  that  of  the  19th  article  of  the  3d  section  of  the  act  of ‘25th  March, 
1824,  which  authorizes  proceedings  against  banks  refusing  to  pay 
their  notes,  bills,  obligations,  &c.,  in  gold  and  silver,  to  forfeit  their 
charters  after  three  months  default.  These  sections  do  not  indeed 
affect  the  charters  of  a  corporation  in  the  w'ay  of  forfeiture ;  but 
they  supply  a  motive  to  those  entrusted  with  the  interests  of  the  cor¬ 
poration,  scarcely  less  powerful,  to  provide  at  all  events  the  means 
for  the  payment  of  executions  issued  against  them,  before  the  return 
thereof,  or  at  the  latest,  before  any  proceeding  by  way  of  petition  for 
a  sequestration  shall  be  commenced  upon  the  return  of  an  execution 
unsatisfied. 

It  is  however  for  the  advantage  of  the  plaintiff  in  a  judgment  to 
have  process  of  attachment  for  his  individual  benefit,  which  mav  be 
speedily  executed,  rather  than  incur  the  delay  of  a  general  liquida¬ 
tion  of  the  effects  of  the  corporation  for  the  benefit  of  all  the  credi¬ 
tors.  Nor  is  there  any  reason  why  he  should  not  have  it.  If  a  cor¬ 
poration  will  not  pay  its  debts,  it  should  not  complain  that  its  effects 
are  made  subject  to  the  same  variety  of  process  that  may  be  sued 
out  against  the  effects  of  individual  debtors.  Nor  can  it  be  contended 
that  the  Legislature  intended  to  give  all  the  creditors  of  a  delinquent 
corporation  an  equal  right  to  be  paid  out  of  its  choses  in  action,  or 
other  effects  not  liable  to  be  levied  upon  the  ordinary  process  of  fi. 
fa. ;  for  no  reason  can  be  suggested  why  a  discrimination  should  be 
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made  in  this  respect  between  the  creditors  of  corporations  and  the 
creditors  of  individuals.  Every  creditor  of  a  corporation  whose 
demand  is  due  and  payable,  may,  by  proceeding  to  judgment,  obtain 
the  benefit  of  this  process,  and  those  whose  demands  have  not  ac¬ 
crued  cannot  complain  that  others  have  the  priority.  It  is  for  the 
benefit,  too,  of  a  corporation  which  is  not  utterly  insolvent  that  the 
plaintiff’ should  sue  out  process  of  attachment  rather  than  process  of 
sequestration.  A  motion  to  quash  such  process  on  behalf  of  a  cor¬ 
poration  defendant,  on  the  ground  that  a  writ  of  sequestration  should 
have  been  issued,  is  not  ordinarily  to  be  expected  except  in  case 
of  admitted  insolvency.  As  to  the  debtors  of  the  corporation  who 
are  made  garnishees,  it  is  obviously  indifferent  to  them,  if  they  owe 
the  sums  attached  in  their  hands,  whether  they  pay  them  to  the 
plaintiff  or  defendant  in  the  execution.  It  may  indeed  happen,  that 
in  this  way,  payment  may  be  enforced  more  speedily  than  it  could 
be  by  the  ordinary  course  of  an  action,  but  this  is  a  consideration  to 
which  the  court  cannot  give  any  weight;  and  if  they  could,  it  would 
apply  equally  to  a  case  where  the  defendant  in  the  judgment  is  a 
natural  person. 

The  case  of  Large  vs.  the  Bristol  Tow  Boat,  Steam  and  Trans¬ 
portation  Company,  in  2  Ashmead’s  Bep.  394,  though  not  directly 
applicable  to  the  question  discussed  in  this  case,  establishes  upon 
clear  and  satisfactory  grounds  the  principle  which  should  govern  in 
the  construction  of  other  parts  of  this  act  of  asse  ubly.  The  princi¬ 
ple  of  that  case  applied  to  the  parts  of  the  act  discussed  in  this,  tends 
to  the  conclusions  which  we  have  adopted. 

Upon  the  whole  then,  this  motion  must  be  refused  and  the  attach¬ 
ment  be  allowed  to  stand. 

Motion  refused. 


Reports  of  cases  adjudged  in  the  Supreme  Court  of  Pennsylvania;  by  Frederick  Watts 
and  Henry  J.  Sergeant,  Vols.  1  &  2,  Kay  &  Brothers,  Philadelphia. — 1842. 

We  had  taken  up  and  examined  these  volumes,  for  the  purpose  of 
furnishing  an  analysis  of  their  contents,  and  a  becoming  notice  of  the 
manner  in  which  this,  the  commencement  of  a  new  series  of  our  re¬ 
ports,  had  been  executed;  and  however  disagreeable  might  have 
been  the  duty  of  introducing  our  new  publication  to  the  profession 
in  the  character  of  critical  censors,  we  had  determined  upon  doing 
so  impartially  and  candidly.  In  discharging  this  office,  we  had  de¬ 
signed  to  exhibit  the  multiplied  and  glaring  deformities  of  this  bad 
specimen  of  a  bad  system  of  reporting;  one  which  for  some  time  past, 
has,  without  any  adequate  benefit  to  the  bar,  effectually  excluded  the 
decisions  of  the  Supreme  Court  of  Pennsylvania,  from  their  merited 
share  of  reputation  abroad.  The  task,  however,  we  have  found  ably 
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performed  to  our  hand,  in  the  subjoined  review,  which  lately  appeared 
in  one  of  our  city  papers. — In  presenting  it  to  our  readers  entire,  we 
give  (what  we  anticipate  from  them,)  a  hearty  concurrence  in  all  its 
statements  and  inferences;  and  we  conclude  by  trusting  to  the  in¬ 
creasing  determination  of  the  profession,  for  the  thorough  correction 
of  the  evils,  not  exaggerated  in  any  particular,  by  the  reviewer. 

“We  have  not  unfrequently  heard  members  of  the  Pennsylvania 
Bar  express  some  feeling  at  the  ignorance,  and  consequent  disregard 
of  the  decisions  of  their  Supreme  Court,  by  the  Courts  of  other 
States.  It  is  undoubtedly  true,  that  the  late  Pennsylvania  reports 
are  rarely  referred  to  out  of  Pennsylvania,  and  we  have  been  told 
by  good  authority,  that  not  more  than  twenty  copies,  most  of  which 
are  sent,  as  of  course,  to  public  libraries,  go  beyond  the  State.  Con¬ 
trasted  with  the  respect  with  which  the  reports  of  New  York,  Mas¬ 
sachusetts,  Connecticut,  and  even  the  remotest  and  newest  States, 
are  read  and  cited  in  all  the  States  of  the  Union,  we  can  understand 
that  this  limited  respect  for  the  decisions  of  their  Supreme  Judica¬ 
ture  may  cause  some  feeling  to  the  Profession  in  Pennsylvania,  and 
vet  more,  we  should  think,  to  the  individuals  who  compose  its  Court. 
The  fault  is  not  with  the  Bench,  for  it  has  never  been  stronger. 
With  the  Chief  Justice,  Gibson,  the  successor  of  Tilghman,  and  for 
several  years  his  associate,  many  of  our  readers  are  acquainted. 
It  is  conceded  by  all,  we  believe,  that  for  native  force,  he  is,  per¬ 
haps,  the  most  distinguished  of  the  several  distinguished  men  who 
have  graced  the  Chief  Justiceship  of  Pennsylvania.  In  important 
cases,  especially  ;  where  there  is  enough  to  exasperate  his  mind  ; 
where  he  dissents  from  opinions  supposed  to  possess  authority — or 
where,  generally,  the  occasion  calls  him  forth ;  it  is  impossible  not 
to  be  impressed  by  the  power  of  his  intellect.  (Witness,  for  exam¬ 
ple,  the  case  of  Siter’s  accounts,  4  Ra\vle,  p.  468.)  Of  his  associ¬ 
ates, — without  going  into  the  invidious  office  of  comparison, — it  is 
enough  to  say,  that  they  all  contribute  their  full  part  to  make  the 
Court,  what  it  is, — a  good  one.  The  disregard  into  which  the  Court 
has  fallen,  in  the  eyes  of  its  sister  Courts,  is  owing,  in  a  great  de¬ 
gree,  to  the  character  of  a  majority  of  the  modern  Pennsylvania  re¬ 
ports,  which,  with  some  exceptions,  have  been  verbose,  confused, 
unintelligible,  and,  we  think,  disreputable  to  the  Profession. 

It  is  easy  to  understand  the  duty  of  a  reporter.  He  should  pre¬ 
sent  a  statement  of  the  case,  comprising  all  facts  material  to  the 
judgment,  arranged  with  order,  conciseness  and  perspicuity,  and  he 
should  discard  every  thing  else.  He  should,  (in  our  opinion,)  also  state 
the  strong  points  made  by  counsel,  (or,  at  least,  by  the  counsel  against 
whom  judgment  is  given;) — arrange  and  classify  the  authorities  by 
^  which  the  arguments  are  supported  ;  and,  finally,  make  a  syllabus  or 
abrege  of  the  case,  which  shall  present,  in  a  coup  d’ccil,  and  with  ab¬ 
solute  accuracy,  the  points  of  the  decision.  The  office  is  no  sine¬ 
cure.  It  requires  constant  attendance  at  Court;  a  comprehension, 
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in  the  first  instance,  of  the  case  which  is  to  be  argued, — (this  last  is  d 
matter  not  easy  to  be  got  from  a  Pennsylvania  paper  book) — and  it 
requires,  that  after  all,  the  reporter  should  study  the  cases  at  home, 
and  examine,  compare  and  estimate  the  arguments  and  authorities 
presented  by  counsel  on  the  argument.  All  this  but  precedes  the 
duty  of  arranging  and  presenting  the  whole  with  such  taste  and  ele¬ 
gance  as  is  suited  to  this  class  of  compositions.  Such  reports, — neat, 
clean,  faithful  and  elegant — it  is  indeed,  delightful  to  read.  They 
are  interesting  as  historical  records.  “  They  abound  in  pathetic 
incident  and  displays  of  deep  feeling”  and  of  eloquence,  and  are  not 
less  the  memorials  of  the  lives  and  labors  of  the  most  laborious,  the 
most  intellectual  and  the  most  interesting  class  of  professional  men — 
the  Bar — than  they  are  of  the  wisdom,  the  integrity  and  the  learn¬ 
ing  of  the  Bench  itself.  Had  Burrows’  reports  been  like  the  late 
Pennsylvania  reports,  how  much  should  we  know  of,  or  admire,  the 
strong  and  discriminating  intellects — the  consummate  law  learning — 
the  practised  and  ready  talents — the  lawyer-like  bearing  of  Dun¬ 
ning,  Sir  Fletcher  Norton,  James  Wallace  and  others  of  that  day, 
whose  names  will  be  scarce  less  enduring  than  that  of  Mansfield, 
before  whom  they  argued. 

These  remarks  are  naturally  called  forth  by  the  reception  of  a  se¬ 
cond  volume  of  the  Reports  whose  title  is  placed  at  the  head  of  this 
article.  It  was  to  be  hoped,  that  the  severe  but  well  merited  article 
which  was  published  in  one  of  the  public  prints  on  the  appearance  of 
the  first  volume,  would  have  produced  some  reform,  but  the  second 
volume  is  no  better  than  the  first,  and  of  both  it  may  be  said,  that 
reports  worse  prepared,  more  slovenly,  more  defective  in  every  qual¬ 
ity  of  good  reporting,  or,  in  short,  more  utterly  unreadable,  we  have 
never  had  the  task  of  studying.  We  have  taken  some  pains  to  look 
through  the  reports  of  the  far-western  States,  but  they  are  perfect  as 
compared  with  those  lately  issued  from  the  State  of  Pennsylvania. 
Take  for  example,  the  first  case — many  others  would  do  as  well — 
in  the  first  volume.  The  statement  of  the  case  (or  rather  that  which 
is  no  statement)  occupies  more  than  twenty  pages,  w'hile  every  fact 
material,  and  therefore,  every  fact,  proper  to  be  stated,  can  be  pre¬ 
sented  in  two  pages,  or  the  tenth  part  of  the  space  taken  by  the  Re¬ 
porter.  In  fact,  the  Chief  Justice  states  the  case  in  a  single  page, 
(p.  35)  and  Mr.  Justice  Kennedy,  who,  it  is  known,  exhausts  every 
part  of  a  case,  states  it  in  two  and  a  half,  (p.  41.)  Instead  of  denud¬ 
ing  the  case  of  irrelative  matter,  every  thing  is  presented  exactly  as 
given  in  evidence.  A  deed  is  printed  at  large,  with  all  the  verbosity 
of  scriveners’  verbiage,  when  the  point  presented  by  the  deed  is  em¬ 
braced  in  ten  lines,  (p.  10.)  A  charter  is  set  forth,  over  two  pages, 
with  eleven  articles  at  length,  (p.  11)  the  greatest  part  of  which  have 
no  bearing  on  the  case  at  all,  and  when  the  substance  of  all  that  do 
bear  on  it,  can  be  stated  in  the  half  of  eleven  lines;  loose  minutes 
taken  from,  nobody  can  say  where,  and  to  shew,  nobody  can  readily 
divine  what;  and  the  whole  strung  together  without  order  or  expla- 
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nation;  and  printed,  we  almost  venture  to  say,  exactly  as  it  appeared 
in  some  negligently  prepared,  unintelligible  paper  book.  After  toil¬ 
ing  through  this  multifarious  congestion,  we  might  reasonably  hope, 
that  we  had  at  last,  got  all  that  it  is  the  duty  of  a  statement  to  fur¬ 
nish;  but  no!  one  of  the  points  made  and  decided,  (the  sufficiency  of 
an  equitable  title,)  is  found  no  where  but  incidentally  in  the  Judges’ 
charge  on  the  points  he  was  desired  to  answer.  Nor  is  this  all. 
Though  the  Court,  in  the  opinion,  tell  the  reporters,  that  “  instead  of 
examining  each  specific  error,  it  has  been  thought  better  to  examine 
the  principles  on  which  the  title  depends,  (p.  40,)  yet  the  report  con¬ 
tains  the  assignment  of  these  very  “  specific  errors  ”  extending  over 
a  page  and  a  half!  These  are  preceded  by  sixteen  specific  points 
made  by  the  plaintiff,  (p.  17)  and  six  by  the  defendant,  which  are 
followed,  at  the  distance  of  ten  pages,  by  the  Judge’s  answers  (p  27.) 
These  answers  refer  to  the  points  only  by  number,  so  that  unless  the 
reader  turns  back  each  time,  for  the  point  which  is  answered,  the 
response  of  the  judge  is  just  as  intelligible,  as  a  letter  in  cipher  would 
be  to  him  who  was  without  its  key.  If  all  this  congeries  had  anv  rela- 
tion  to  the  decision  of  the  case,  there  could  be  no  propriety  in  insert¬ 
ing  it  in  a  manner  which  resembles  nothing  on  earth  but  a  Chinese 
puzzle;  but  as  we  have  said,  it  is,  nearly  all,  utterly  irrelative,  and 
the  intrusion  of  it  in  the  report,  is  at  once  offensive  and  ridiculous. 
In  the  arguments  of  the  plaintiff’s  counsel,  authorities  are  referred  to 
paginally,  and,  except  in  one  instance,  without  naming  the  case.  In 
the  excepted  instance,  we  look  for  the  case  where  we  are  directed 
to  search,  and  find  it  neither  there  nor  in  any  part  of  the  volume.  In 
the  arguments  of  the  defendant’s  counsel,  cases  are  cited  by  name, 
and  we  are  referred  to  “  The  Baptist  Church  vs.  Wetherell,”  as  in 
2  Paige  296.  We  should  be  sorry  to  send  the  reporters  on  the  same 
foolish  errand  on  which  they  thus  send  their  readers.  Besides  all 
this:  One  statement  of  a  case  is  enough.  This  case  gives  us  1st,  the 
Reporter’s.  2d,  that  of  the  Judge  below,  whose  charge  is  given  in 
extenso.  3d,  that  of  the  Chief  Justice — and  4th,  Mr.  Justice  Kenne¬ 
dy’s.  In  the  name  of  patience,  why  this  iteration,  re-iteration,  and 
repetition,  not  only  vain  but  nauseating?  We  can  understand  why 
the  Court  prefer  to  state  the  case  themselves,  but  why,  then,  are  we 
presented  with  any  other  statement?  Ad  imum  qualis  ab  incepto  ! 
We  go  on  then,  to  the  second  volume,  and,  not  to  begin  as  before, 
with  the  first  case,  we  open  on  one  among  the  last — say  page  506. 
Stacey  vs.  the  Franklin  Ins.  Co.  As  the  case  was  disposed  of,  it 
became  a  mere  question  as  to  the  meaning  of  three  lines  in  an  In¬ 
surance  Policy.  Yet,  the  report  sets  out  two  policies,  one  of  them, 
apparently,  transcribed  from  the  policy  as  it  came  from  the  In¬ 
surance  Company,  and  containing  of  course,  the  long  list  of  excepted 
articles,  (p.  508,)  receipts  for  renewal  money,  (p.  509,)  and  such  like 
garbage,  which  has  no  more  business  in  the  place  where  it  is  in¬ 
serted,  than  it  would  have  in  the  midst  of  any  other  case  in  the  book. 
This  matter  occupies  upwards  of  four  pages,  royal  8vo.  while  all 
Vol.  I. — No.  2.  4 
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that  is  relative,  can  be  stated  in  twenty  lines,  or  in  less  than  an  eighth 
of  the  space  it  is  made  to  assume.  Is  it  proper  to  state  nothing  more 
than  that  on  such  a  night  a  lire  occurred,  by  which  so  much  mer¬ 
chandize  was  destroyed  1  Then,  to  be  sure,  we  are  made  to  read  a 
copy  of  the  estimate  of  loss,  furnished  to  the  Insurance  Company, 
containing  a  specification  of  every  item  burnt,  even  down  to  some 
crab-cider  and  a  check  book  !  (p.510.)  This  exhibit  occupies  a 
whole  page,  and  is  just  as  germain  to  the  case  (though  less  interest¬ 
ing  to  the  reader,)  as  would  be  the  insertion  of  a  price-current  in  the 
same  place.  Does  the  Court  say,  “  Under  the  views  which  have  been 
taken  (by  the  Court)  of  this  cause,  it  is  obviously  unnecessary  to  per¬ 
plex  ourselves  with  cl  consideration  of  the  numerous  errors  which  have 
been  assigned  to  the  admission  and  rejection  of  testimony ,”  (p.  547,) 
then,  again,  as  in  the  former  volume,  the  whole  of  the  errors  are  set 
out !  This  is  followed  by  the  charge  of  the  Judge,  more  than  ten  pages 
long,  (p.  529,)  commenting  of  course,  in  detail,  on  the  testimony  ; 
and — pour  comble  de  ridicule — the  whole  is  capped  with  a  specifica¬ 
tion  of  errors,  (p.  539,)  more  than  three-fourths  of  which  refer  to  the 
testimony,  the  same  errors  and  testimony,  all  the  while — be  it  re¬ 
membered — which  the  Court  say,  and  which  every  body,  (we  will 
not  say,  but  the  Reporters)  sees,  that  “  it  is  obviously  unnecessary  to 
perplex ”  the  mind  by  considering.  The  statement,  again  occupies 
thirty-five  pages,  while  the  opinion  of  the  Court,  which  contains  a 
better  statement,  and  presents,  besides,  the  grounds  taken  by  the 
counsel,  (a  subject  wholly  omitted  by  the  Reporter,)  occupies  one 
sixth  part  of  the  space.  Look  too  at  the  Syllabus. 

Syllabus,  Held  I.  “  That  facts  and  circumstances  out  of  the  in¬ 
strument  are  znadmissable  to  show  the  intention  of  the  parties”  as 
to  the  meaning  of  a  policy  of  insurance,  p.  506. 

Court’s  Opinion. — “  Policies  are  to  be  construed  largely,  accord¬ 
ing  to  the  intention  of  the  parties  and  for  the  indemnity  of  the  as¬ 
sured,  and  the  advancement  of  trade.  1  Bur.  345.  2  Binn.  373. 

Facts  and  circumstances  dehors  the  “  instrument  may  be  pi'oved  in 
order  to  discover  the  intention  of  the  parties.”  p.  545. 

We  at  first  thought  this  must  be  an  error  of  the  press,  (in  which 
light  even,  it  would  not  be  creditable,)  but  the  same  thing  is  told  us, 
verbatim,  in  the  index.  The  inquisitive  reader  who  desires  to  verify 
us,  must,  however,  look  under  some  other  head  of  the  index  than 
either  Evidence  or  Parol  proof,  for  there  he  will  not  find  it,  or  even 
a  reference  to  it.  In  the  case  of  Archer  vs.  Dunn,  the  statement  is 
extended  over  thirty-one  pages,  (pp.  327 — 359.)  It  has  not  even 
the  semblance  of  a  narration,  and,  in  fact,  is  little  less  than  a  trans¬ 
cript  of  the  letter-books  of  Messrs  Dunn  and  Archer.  So  of  other 
cases.  We  note,  too,  that  the  two  cases  last  referred  to  were  ar¬ 
gued,  (and  with  great  ability,  it  is  needless  to  say,)  the  one  by 
Messrs.  Sergeant,  Meredith,  and  J.  R.  Ingersoll,  and  the  other  by 
Messrs.  Sergeant,  Meredith  and  Wharton  :  Yet  we  have  not  a  word 
from  which  we  can  divine,  upon  what  grounds  either  case  was 
rested  by  these  able  counsel. 
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We  believe  that  we  do  no  injustice  to  these  works.  The  cases 
which  we  have  spoken  of  have  been  selected  at  random,  and  the 
reader  can  follow  our  references  for  himself.  It  is,  then,  indeed 
“  time  to  cry  mercy  of  the  Reporters  !”  The  Ohio  J  udges  ,speak  of 
Prairie  pleading.  This  is  Prairie  reporting,  if  in  fact,  it  would  not 
shame  the  prairies.  It  is  fit  for  no  court  upon  earth  but  that  of  Judge 
Lynch.  The  intrusion  of  such  quantities  of  irrelative  matter  is  not 
only  disgustful,  in  point  of  taste,  and  at  once  confounding  and  vexa¬ 
tious  to  the  attention,  by  diverting  the  mind  from  what  is  essential, 
and  rendering  it  next  to  impossible  to  discover  what  it  is  the  Court 
are  going  to  decide,  but  it  multiplies  the  reports  to  a  degree  scarce 
tolerable.  We  venture  to  say,  that  all  the  cases  in  these  two 
volumes,  (cost  $12,)  if  properly  reported,  would  not  occupy  a  single 
volume  as  large  as  either  of  them ;  and  this  too,  allowing  full  space 
for  the  insertion  of  Counsel’s  arguments — a  matter  wholly  omitted 
in  these  volumes,  except  in  a  few  cases  where  they  would  appear  to 
have  been  prepared  by  counsel  themselves.  A  statement  of  a  case 
can  rarely  exceed  four  or  five  pages.  It  is  not  unfrequently  best 
comprised  in  less  than  one.  If  the  case  were  well  stated,  and  the 
tenets  pressed  by  counsel,  properly  explained,  the  opinion  of  the 
Court  would  be  denuded  of  every  thing  not  simply  a  statement  of 
the  law.  The  bench  would  no  longer  be  forced  to  subsidize  the 
facts  of  the  case,  and  to  recapitulate  the  arguments  of  counsel,  in 
order  to  explain  their  own  reference  and  to  show  the  value  of  their 
positions.  Compare,  for  example,  the  volumes  before  us  with  any 
of  the  numerous  respectable  reports  around  us — say,  as  being  fa¬ 
miliar  to  us — 1st.  Binney.  The  arguments  of  counsel,  there  are 
given  in  even  exuberant  fulness.  In  the  first  case,  for  example,  they 
occupy  more  than  three  times  as  much  space  as  the  statement;  in 
the  fourth  case  (Levy  vs.  Bk.  U.  S.)  nearly  seven  times  as  much ; 
so  of  other  cases.  In  that  day,  too,  the  judges  usually  gave  their 
opinions  seriatum,  so  that  there  wrere  then  three  opinions  to  report, 
where  there  is  now  but  one.  Yet  notwithstanding  all  this,  and  al¬ 
though  1st  Binney,  in  point  of  printed  matter,  is  considerably  the 
smaller  book,  it  contains,  as  appears  from  its  tables,  265  cases,  while 
2nd  W.  and  S.  embraces  but  184,  a  difference  of  81  cases  in  favor 
of  the  former  ! 

We  are  far  from  meaning  any  disrespect  to  the  reporters,  and 
therefore  we  make  no  apology  for  the  expression  of  our  opinion. 
Attention  has  been  already  called  to  this  matter  publicly  and  pun- 
gently,  but  the  evil  remains  unallegiated.  The  profession,  and  the 
public  too,  has  a  right  to  remonstrate.  The  profession  must  buy  the 
reports,  and  yet  more,  must  read  them.  The  public  pays  to  sup¬ 
port  its  Judiciary.  It  is  worthily  jealous  of  its  fame.  It  may  well 
insist  that  learning  and  talents  which  honor  alike  Judiciary  and  Pub¬ 
lic,  shall  not  be  so  held  forth  as  to  discredit  both. 

Not,  however,  to  withhold  commendation  where  it  is  due,  we  ob¬ 
serve,  and  with  great  pleasure,  that  the  mechanical  execution  of 
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these  volumes  is  entirely  commendable.  The  paper  is  good.  The 
type  appeal’s  to  be  new,  and  the  whole  execution  better  than  com¬ 
mon.  The  intelligent  and  gentlemanly  publishers,  the  Messrs.  Kay, 
deserve  much  credit  for  their  endeavors  to  place  this  department  of 
our  jurisprudence  on  a  better  base  than  it  has  been.  We  hope  that 
their  expenditure  and  enterprise  will  not  be  without  its  reward. 


LAND  L  A  W  S  . 

SALES  OF  LANDS  FOR  TAXES. 

From  a  supplement  to  an  Act  entitled  “An  act  authorizing  the  Governor  to  incorporate- 
the  Tioga  Navigation  Company,”  passed  the  twenty  sixth  day  of  February  one  thou¬ 
sand  eight  hundred  and  twenty-six. 

Sect.  20.  That  no  law  respecting  the  sale  of  land  for  taxes,  shall 
be  so  construed  by  any  court  as  to  prevent  a  recovery  of  the  value 
of  the  improvements  made,  in  all  cases  whatsoever  where  a  reco¬ 
very  is  effected  against  a  purchaser  at  a  sale  for  taxes  or  other  per¬ 
son  claiming  under  him;  but  the  acts  of  assembly  shall  be  so  con¬ 
strued,  that  a  recovery  for  improvements  as  aforesaid,  shall  be  an 
incident  in  all  cases  whatsoever,  where  there  is  a  recovery  against 
the  tax  title,  without  regard  to  the  nature  of  the  defects  of  said  title, 
and  wherever  any  person  claiming  under  such  tax  title  may  be  out 
of  possession,  and  on  account  of  defects  in  said  title  fail  to  recover 
the  land,  the  jury  under  the  direction  of  the  court  trying  the  cause, 
shall  assess  the  value  of  the  improvements  made  by  such  person,  or 
those  under  whom  he  claims,  and  shall  fix  the  time  within  which 
said  assessment  shall  be  paid  by  the  defendant  or  defendants;  and  if 
the  sum  so  assessed  be  not  paid  within  the  time  specified  by  the  said 
jury,  the  title  of  the  plaintiff  shall  thenceforth  be  confirmed  and  ren¬ 
dered  good  and  valid  to  the  land  in  dispute,  as  against  the  defendant 
and  all  claiming  under  him;  and  after  a  failure  to  pay  such  assess¬ 
ment,  a  writ  of  haberi  facias  possessionem  may  issue  forthwith  from 
said  court,  without  any  other  proceeding,  and  in  all  cases  where  a 
recovery  is  had  against  the  defendant  or  defendants,  claiming  under 
a  tax  title  as  aforesaid,  the  jury  assessing  the  value  of  the  improve¬ 
ments,  shall  under  the  direction  of  the  court,  also  find  the  time  within 
which  the  same  shall  be  paid  by  the  plaintiff,  and  on  failure  to  pay 
such  assessment  within  tbe  time  so  fixed  by  the  said  jury,  the  title  of 
the  said  defendant  or  defendants  shall  thenceforth  be  confirmed  and 
rendered  good  and  valid  as  against  plaintiff  and  all  claiming  title  un¬ 
der  him:  Provided,  that  no  improvements  made  within  two  years 
after  the  sale  of  said  land  for  taxes,  shall  be  paid  for  by  the  party 
recovering  or  purchasing  the  same:  Provided  also,  that  if  the  defects 
in  the  tax  title  shall  be  known  to  the  purchaser  at  the  time  of  the 
sale,  or  if  a  tender  of  the  redemption  money  be  made  within  two 
years  of  sale,  he  shall  not  be  allowed  for  his  improvement:  And 
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provided  jurther.  That  nothing  herein  contained  shall  affect  the  in¬ 
terests  of  minors  who  shall  claim  the  lands  inherited  by  them  within 
two  years  after  they  shall  arrive  at  age. 

Sect.  21.  Whenever  an  assessment  of  road  tax  by  the  supervi¬ 
sors  may  be  made  upon  land  as  unseated,  which  the  assessors  for 
the  same  year  by  error  or  mistake  returned  assessed  as  seated,  while 
the  same  ought  or  might  legally  have  been  assessed  as  unseated,  the 
said  assessment  by  the  supervisors  shall  be  deemed  valid  and  regu¬ 
lar  for  all  intents  and  purposes,  notwithstanding  it  differs  from  the 
copy  of  the  duplicate  furnished  the  supervisor  by  the  assessor,  and 
all  records  of  the  county  commissioners  charging  lands  as  unseated 
with  arrears  of  taxes  shall  be  evidence  of  an  assessment,  and  no 
clearing  over  by  mistake  shall  ever  be  deemed  sufficient  to  render 
land  seated. 

JAMES  ROSS  SNOWDEN, 

Speaker  of  the  House  of  Representatives. 
JOHN  STROHM, 

Speaker  of  the  Senate. 

Approved — The  12th  dav  of  April,  1842. 

DAVID  R.  PORTER. 


JuHgr  i^opiuitson. 

Mr.  Walsh,  writing  from  Paris,  pays  the  following  tribute  to  the 
memory  of  Judge  Hopkinson,  the  intelligence  of  whose  death  had 
just  reached  him  : 

With  the  late  Judge  Hopkinson  I  enjoyed,  for  twenty-six  years, 
a  close  intimacy — an  almost  daily  communion,  unreserved,  unruffled, 
and  yet  perfectly  free,  frank,  and  earnest  on  every  subject.  It  has 
not  been  my  lot  to  know  a  man  of  sounder  principles  and  senti¬ 
ments,  kindlier  dispositions,  steadier  affections,  finer  faculties,  better 
culture.  If  I  had  ever  wavered  as  an  American,  his  keen,  compre¬ 
hensive,  uncompromising  patriotism  would  have  fixed  me  in  the 
true  mood.  Of  his  great  abilities  and  invariable  rectitude  as  a 
lawyer,  political  representative,  and  judge,  it  wrnuld  be  superfluous, 
and  might  be  thought  presumptuous  in  me  to  speak  now  and  hei'e. 
In  the  private  memoirs  which  I  hope  to  leave  behind  me,  founded 
generally  on  personal  acquaintance  and  original  correspondence,  I 
shall  dwell  on  them  with  the  aid  of  materials  collected  for  that  pur¬ 
pose.  His  taste  and  attainments  in  literature  rivalled  his  professional 
merits.  He  wrote  on  morals,  letters,  and  the  arts,  as  excellently  as 
he  spoke  on  judicial  an,d  political  topics;  his  domestic  and  social  life 
corresponded  in  every  respect  to  the  public  ;  his  position  and  sym¬ 
pathies  at  home  rendered  his  constant,  liberal  hospitality  grateful  to 
the  purest  feeling.  His  accomplished  mind,  observant  of  all  the 
events,  characters,  and  opinions  of  the  day  was  peculiarly  qualified 
to  delight,  besides  instructing,  in  cenvivial  intercourse,  by  a  strong 


30 


BLACKBURNE  VS.  BOKER. 


relish  for  refined  society,  a  cheerful,  vivacious  spirit,  and  a  peculiar 
poignancy  of  remark  and  raciness  of  anecdote.  The  expectation  of 
renewing  all  my  relations  with  Judge  Hopkinson,  and  reaping  a  final 
harvest  in  his  cordial  and  fertile  converse,  formed  a  chief  pleasure 
and  incitement  to  the  idea  of  a  return  to  my  country.  His  loss, 
irreparable  for  all,  is,  therefore,  more  for  me  than  for  the  ‘  troops  of 
friends’  to  whom  Providence  did  not  deny  the  benefit  of  his  five  last 
years,  which  I  know  were  signalized,  not  less  than  any  antecedent 
lustre,  by  public  service  and  private  endearment.  The  solace  re¬ 
mains  that,  in  looking  back  on  his  closed  career,  and  the  still  longer 
race  of  a  John  Vaughan,  you  can  honour  them,  uniformly,  to  the 
very  end  ;  you  find  nothing  in  relation  to  the  world  or  yourself 
which  intermits  or  abates  your  fervor  of  esteem  and  gratitude  ;  the 
sensibility  of  a  fond  reliance  on  stableness  of  character  and  effective 
regard  escapes  all  outrage — -a  rare  exemption,  perhaps,  in  times  so 
sadly  out  of  joint.  Judge  Hopkinson,  if  adequately  traced  and  ex¬ 
hibited  in  his  special  qualities  and  performances,  will  enlarge  on  the 
national  eye,  and  take,  like  his  celebrated  father,  indefeasible  rank 
among  the  brightest  and  best  examples  in  American  biography.” 


District  Court  for  the  City  and  County  of  Philadelphia. 

Before  Judges  Pettit,  President,  and  Jones,  Judge. 

June  30th,  1842. 

Blackburne  vs.  Boker. 

A.  signed  an  instrument  beginning  with  these  words:  “  For -valuable  consideration  I 
hereby  guarantee  the  prompt  payment  of,”  &c.,  setting  out  a  description  of  certain  notes 
drawn  by  B  in  favor  ofC  and  concluding  with  these  wards;  “and  I  hereby  obligate  myself 
as  firmly  for  the  prompt  payment  thereof  as  if  I  had  signed  the  same.”  Held  that  this 
was  an  absolute  undertaking,  on  which  A.  might  be  sued  immediately  on  default  of  B.  to 
pay  the  note  at  maturity,  without  first  proceeding  against  B. 


Rule  to  show  cause  why  judgment  should  not  be  entered  for  want 
of  an  affidavit  of  defence,  under  the  act  of  1835,  on  the  following  in¬ 
strument  of  writing,  filed 


Philadelphia,  May  10,  1841. 

For  valuable  consideration,  I  hereby  guerantee  the  prompt  pay¬ 
ment  of  four  notes,  each  five  hundred  and  forty-five  dollars  and 
twenty-one  cents,  dated  as  follows  : 

One  dated  May  1st,  1841,  at  four  months, Tor  $545  21 

One  “  1st,  “  at  eight  “  “  545  21 

One  “  1st,  “  at  twelve  “  “  545  21 

One  “  1st,  “  at  sixteen  “  “  545  21 


$2180  84 
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Drawn  by  John  Culin,  in  favor  of  Messrs.  W.*&  F.  Blackburne 
&  Co- ;  and  I  do  hereby  obligate  myself  as  firmly  for  the  prompt 
payment  thereof  as  if  I  had  signed  the  same. 

Charles  S.  Boker. 

In  addition  to  which  was  also  filed  a  copy  of  one  of  the  notes  above 
referred  to.  The  defendant’s  counsel  having  suggested  on  record, 
that  the  instrument  filed  was  a  mere  guarantee,  and  not  sufficient 
to  entitle  the  plaintiff  to  judgment  for  want  of  an  affidavit  of  defence, 
on  the  hearing  of  the  rule,  argued 

That  the  instrument  on  which  suit  was  brought,  was  not  an  “  in¬ 
strument  of  writing  for  the  payment  of”  “  money,”  but  merely  a  col¬ 
lateral  undertaking,  guaranteeing  the  debt  of  another,  and  did  not 
come  within  the  words  of  the  act. 

That  a  guarantee  of  the  debt  of  another,  rendered  the  guarantor 
liable  only  on  the  ultimate  failure  of  the  principal  debtor  to  pay  the 
debt,  who  must  first  be  sued  out  to  insolvency  before  the  guarantor 
can  be  made  liable. 

That  the  use  of  the  word  prompt,  did  not  alter  the  legal  effect  of 
the  instrument;  to  guarantee  the  prompt  payment  of  a  debt,  being 
the  same  thing  as  guaranteeing  its  payment  merely,  since  every 
debtor  should  pay  his  debts  promptly. 

Neither  was  the  case  changed  by  the  last  words  of  the  instru¬ 
ment;  “  I  obligate  myself  as  firmly  for  the  prompt  payment  thereof 
as  if  I  had  signed  the  same,”  that  the  parties  having  used  the  word 
“  guarantee,”  to  which  the  law  attaches  a  definite  and  precise  mean¬ 
ing,  its  effect  could  not  be  changed  by  the  subsequent  language  of 
the  instrument.  That  the  defendant  intended  only  to  obligate  him¬ 
self  as  firmly  as  if  the  guarantee  in  the  same  words,  had  been  at¬ 
tached  to  the  note,  and  he  had  in  that  manner  signed  both,  in  which 
case  his  liability  would  be  the  same  as  on  a  separate  guarantee. 

The  counsel  for  defendant  cited  Johnson  vs.  Chapman,  3  Pa.  18. 
Isett  vs.  Hoge,  2  Watts  128.  Snively  vs.  Ecdle,  2  W.  &  S.  203. 

For  the  plaintiff  it  was  argued,  that  the  instrument  of  writing  and 
copy  of  note  filed,  constituted  a  complete  cause  of  action,  and  brought 
the  case  within  the  spirit  if  not  the  letter  of  the  act. 

That  a  guarantee  is  not  necessarily  an  undertaking  on  which  the 
gvarantor  can  only  be  made  liable  on  the  insolvency  or  default  of  the 
principal  debtor;  it  may  be  general  and  indefinite  as  to  time,  in  which 
case  the  guarautor  is  only  liable  on  the  ultimate  failure  to  pay  off  the 
principal,  or  it  may  be  a  guarantee  for  the  payment  of  a  debt  on  a 
specified  day  and  render  the  guarantor  liable  on  failure  of  the  princi¬ 
pal  to  pay  on  that  day. 

The  intention  of  the  parties,  must  in  ech  case  govern  the  construc¬ 
tion:  the  use  of  the  words  prompt  payment,  denotes  an  intention  to 
guarantee  the  immediate  payment  of  the  note  at  maturity,  and  the 
guarantor  was  liable  if  the  note  was  not  paid  on  the  day  of  its  ma¬ 
turity. 

And  that  the  last  words  of  the  instrument  rendered  the  defendant 
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liable  not  merely  as  the  guarantor  for  the  prompt,  payment  of  the  note 
but  in  the  same  manner  as  if  he  had  signed  it  as  maker. 

The  plaintiff  cited  Cochran  vs.  Dawson.  1.  Miles,  176 — 3.  Kent, 
85 — Butler  vs.  Wright,  20.  Johns  366 — Wipham  vs.  Price,  12.  Mas. 
14 — Gibbs  vs.  Cannon,  9.  S.  &  R.  198 — 17.  Johns.  R.  326—2. 
Watts  &  S.  44. 

Mr.  Fallon,  for  Plaintiff. 

Mr.  Gerhard,  (with  whom  was  Mr.  F.  W.  Hubbell)  for  Def. 

Per  Curiam. — The  Contract  of  Guarantee,  is  but  a  secondary 
liability,  but  it  may  be  so  modified  as  to  dispense  with  active  duties 
on  the  part  of  him  who  is  entitled  to  the  benefit  of  it. 

Here,  the  defendant  guarantees  the  prompt  payment  of  the  note. 
The  parties,  it  is  true,  might  possibly  have  contemplated  a  payment 
immediately  on  default  of  the  principal  debtor,  or  only  an  ultimate 
payment  in  case  of  failure  of  the  principal  to  pay,  after  due  diligence 
used  in  pursuing  him.  The  whole  instrument  however,  should  be 
examined  to  see  if  the  real  meaning  be  made  distinctly  to  appear. 

The  defendant  fully  explains  the  intent  of  the  paper,  and  removes 
all  ground  for  question,  when  he  says,  “he  obligates  himself  as  firmly 
for  the  prompt  payment  of  the  note  as  if  he  had  signed  it!” 

Even  by  the  letter  of  the  instrument,  he  is  bound  to  immediate 
payment.  If  he  had  signed  the  note  with  John  Culin,  he  would  have 
been  liable  as  a  several  maker  of  it. — March  vs.  Ward,  1.  Peakes 
IN.  P.  Ilep.  177.  Rule  absolute. 


The  reception  which  our  first  number  has  met  with  in  the  City,  is 
such,  as  to  induce  us  to  believe  that  we  shall  be  able  to  sustain  the 
publication,  without  any  support  from  the  country,  and  we  are  ena¬ 
bled  with  pleasure,  to  announce  the  continuance  of  the  publication  as 
established  beyond  doubt,  by  the  patronage  already  extended  to  us. 
Gentlemen  desirous  therefore,  of  participating  in  the  advantages  our 
Journal  will  afford,  and  at  the  same  time  who  are  willing  to  enable 
us  to  enhance  their  value,  need  feel  no  hesitation  as  to  the  prosecu¬ 
tion  of  the  enterprize  for  a  year  at  least. 

Among;  the  contents  of  this  number  will  be  found,  an  interesting; 
opinion  of  the  District  Court,  with  which  \\re  have  been  kindly  favour¬ 
ed  by  Judge  Jones,  on  the  subject  of  Executions  in  the  nature  of  For¬ 
eign  Attachment  under  the  22d,  32d,  and  35th  sections  of  the  Act  of 
June  16th  1836. — Also,  the  decision  in  the  case  of  Blackburne  vs. 
Boker,  kindly  furnished  by  Judge  Pettit. 

The  neat  and  expressive  tribute  of  Mr.  Walsh,  to  the  memory  of 
the  late  highly  esteemed  Judge  Hopkinson,  we  thought  would  be 
found  acceptable  to  our  readers. 

A  review  of  a  late  publication,  treats  of  matters  of  grave  interest 
to  the  profession. 
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WALKER’S  STORE  OF  BLANKS, 

AND 

PRINTING  OFFICE: 

At  the  old  established  stand, 

No.  24  Arch  Street,  between  Front  & 
Second  streets,  Philadelphia. 

This  Establishment  having  been  in  operation 
for  25  years  for  the  publication  and  sale  of 
BLANKS,  is  now  furnished  with  all  the  legal 
forms  necessary  or  commonly  used  in  the  prac¬ 
tice  of  law  in  this  State,  and  especially  in  the 
City  and  County  of  Philadelphia,  carefully 
made  out  and  corrected  by  several  of  the  most 
learned  and  experienced  members  of  the  Phi¬ 
ladelphia  Bar. — Also,  constantly  on  hand,  a 
full  supply  of  Commercial  Blanks,  which  have 
been  examined  at  the  Custom  Plouse  and  found 
to  be  correct.  All  the  printing  materials  most 
suitable  for  the  purpose  of  printing  Blanks  have 
been  provided,  and  particular  care  is  taken  in 
selecting  the  best  and  most  suitable  paper,  and 
in  the  execution  of  the  printing.  Stationers 
supplied  at  a  liberal  discount  for  Cash. 

Also,  all  the  new  forms  in  Bankruptcy. 
Books,  Pamphlets,  Cards,  Hand-bills,  No¬ 
tices,  &c.  neatly  executed,  at  very  low  prices. 
And  Gentlemen  of  the  Bar  are  respectfully  in¬ 
formed,  that  arrangements  are  made  in  this  of¬ 
fice  for  printing  Paper  Books  in  the  neatest 
style,  and  on  moderate  terms. 

ALSO,  published  as  above  : — 
WALKER’S  BOOK  OF  FORMS, 
containing  the  Court  Forms,  Equity  Forms, 
and  Conveyancing,  with  the  forms  of  Acknow¬ 
ledgments  in  the  different  States, 

RULES  and  Orders  of  the  Courts  of  the  City 
and  County  of  Philadelphia,  and  of  the  Dis¬ 
trict  Court  of  the  United  States. 

KINNE’S  LAW  COMPENDIUM, 
in  two  volumes,  royal  octavo. 

An  Appendix  to  Kinne’s  Law  Compendium. 
WoodfalVs  Junius,  in  two  volumes  octavo, 
with  fac-similes. 


SHERIFFS  SALES 

OF  REAL  ESTATE,  will  take  place 

ON  MONDAY  EVENING,  JULY  18th 
1842,  AT  8  O’CLOCK, 

AT  THE  EXCHANGE, 

Of  which  an  ABSTRACT  will  be  given  in 
our  next  number. 


LAW  ASSOCIATION’S  LIBRARY. 

Several  Books  belonging  to  this  Library 
have  been  missing,  and  some  for  a  considera¬ 
ble  time;  some  setts  are  thus  destroyed.  It  is 
particularly  requested  of  all  gentlemen,  who 
may  have  borrowed  any  of  these  books,  that 
they  will  return  them  to  the  Library,  without 
delay,  as  the  Library  will  be  arranged,  and  a 
printed  Catalogue  made  during  the  vacation. 

June  IGth  1842. 


G.  W.  WALKER’S 
PRINTING  OFFICE, 

No.  416  N.  NINTH  STREET, 
(above  Coates  Street.) 

All  kinds  of 

BOOK  &  JOB  PRINTING 
neatly  executed,  at  the  lowest  prices. 


IIENRY  E.  W  ALL  ACE, 

ATTORNEY  AT  LAW. 

No.  IOO  Arch  Street. 

Philadelphia. 


